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The front cover was taken at the Women in Law Event at the Belmont Hotel on 
18 August 2015 showing some of the women to have taken office as President of 
Leicestershire Law Society, from centre moving clockwise Christl Hughes (2005), 
Helen Johnson (2012), District Judge Vera Stamenkovich (1995), Mehmooda Duke 
(current) and our next President Imogen Cox.

Editor’s intro
The magazine project has now got off the ground 
and I am delighted to bring to you a second 
issue with more variety. The leading feature in 
this issue is the gathering of Leicestershire’s 
legal community in May at our annual awards 

dinner and we look back at the glittering night enjoyed by all as well 
as congratulating the worthy winners. We welcome our new President, 
Mehmooda Duke; she introduces her presidency and provides a run 
down on quite a busy events schedule up to the end of the year. I am also 
pleased to be able to shine a light on some of the Society’s sub boards 
and highlight the unsung work they do to represent your interests.  Thank 
you for all your very positive feedback on Issue 1, please keep your ideas 
and suggestions coming to me using my email address below.
 
manbir Thandi, Editor
manbir.thandi@weightmans.com
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pResiDent’s
REPoRT
It wasn’t something that I had ever 

thought about, being President of 

Leicestershire Law Society, or even being 

a Lawyer in Leicester, but here I am and it 

is a huge honour and privilege to be the 

sixth woman in 155 years of the Society’s 

history to be the President.

I took up office on 22 May 2015 

with excitement and trepidation. I knew 

that I had big shoes to fill and focussed 

on the great opportunity ahead of me.

Having spent two days in London 

at the Presidents and Secretaries 

Conference at the start of May, talking 

to other Presidents from all over 

England and Wales, I quickly learned 

that Leicestershire Law Society is one 

of the most vibrant, modern and active 

Societies in the country, and, most 

importantly, very well respected. 

It made me very proud to be 

taking up office and for having a year 

to work with such committed and 

passionate lawyers on the committee, 

all of whom put in so much of their own 

time and hard work to make a difference 

to the lawyers in Leicestershire.

I am a planner and like to know 

what is in the diary and around the 

corner, but as lawyers, we all know that 

we cannot plan everything; not least the 

challenges which are constantly being 

thrown at us by the Government.  

Legal Aid features elsewhere in 

this magazine and it is clear that Criminal 

Lawyers have been under attack once 

again, resulting in strikes at the start of 

July.   Civil Lawyers have their work cut out 

over the next 6 months with the threat of 

increased court fees (which also features 

in another article) and the introduction 

of fixed fees in Clinical Negligence.  A 

number of consultations are under 

way and the Civil and non-contentious 

Sub-Boards are currently working on 

responses to these.  There is then the 

threat by the Conservative Government 

to abolish the Human Rights Act. This will 

also need our input at some stage in the 

not too distant future.  

For a number of years we have 

travelled to Westminster and invited 

parliamentarians to meet with us.  This 

year, we are looking at different ways to 

engage with Parliamentarians and any 

ideas which the members have are most 

welcome. 

Our Training and Development 

Sub-Board has organised a programme 

of courses and we are working towards 

putting together a conference early next 

year.  

The membership is ever growing 

and we are keen to do more. One of 

my aims is to widen the scope of our 

membership and to reach out to the 

lawyers in the Shires.  To help try and 

achieve this aim, we have introduced 

a new Sub-Board which will look at 

ways to do this.  LLS welcomes Daniel 

O’Keeffe and Bushra Ali who will be 

working to achieve this aim.

Another of my aims is to build 

on the relationships which we have 

with the Universities and Schools in 

Leicestershire.  As part of this, Past 

President, Steve Swanton and I have 

met with representatives from both 

Universities. In June, I had the honour 

of meeting members of the Indian Bar 

Council at De Montfort University.  

In June many of LLS members 

walked 10km around Leicester on the 

Leicester Legal Walk, with Lord Bach. 

This was to raise money for free local 

advice services in Leicester and the 

Midlands.

The route had a Magna 

Carta theme to celebrate the 800th 

anniversary of the sealing of the Magna 

Carta and highlight the document’s 

importance and relevance to access to 

justice today.

Turning now to the more social 

side of the LLS, we have an interesting 

year ahead with a variety of events 

planned for almost every month.  

We began in June with the 

Summer Garden Party in the elegant 

surroundings of Trinity House.  As 

always, the Garden Party was very well 

attended and despite it being a muggy 

day, the skies cleared in the evening and 

the bells chimed in competition as I gave 

my first speech.  This event was very 

kindly sponsored by Bygott Biggs and 

Celerica Accountants.

In August we had our first 

Women in Law and Business Afternoon 

Tea at the Belmont Hotel. The aim was to 

bring together women who can inspire 

each other, and through socialising 

together, get to know each other, work 

together, and support and mentor each 

other through the many challenges 

which women face. We are hoping that 

this will be the start of a regular LLS 

women’s networking group.

September is Blood Cancer 

Awareness month and we are supporting 

the Rik Basra Leukaemia Campaign 

as one of my two chosen charities, the 

second being Spark Arts for Children. 

On 21 September we will be 

collecting samples for the bone marrow 

donor register; 16 – 30 year olds are 

invited to visit the City Rooms to ‘Spit in 

a Tube’.  

On 26 September we have our 

first LLS family event, a 10 mile walk in 

the Peak District, to raise funds for the 

Rik Basra Leukaemia Campaign. My 

aim is to raise £7500 from this walk for 

the amazing work that is being done by 

leukaemia survivor Rik Basra, a member 

of the Leicestershire Constabulary.

On 1 October, we are inviting 

everyone to come to The Grand Hotel 

for the launch of the 2016 LLS Awards.  

There will be up to nine categories this 

year. This promises to be a fun evening 

with drinks and canapés, a few surprises 

and a twist or two...... Proposed categories 

are as follows:

1.  Trainee Solicitor of the Year

2.  Chartered Legal Executive of the Year

3.  Paralegal of the Year

4.  Solicitor of the Year

5.  Law Firm of the Year (Sole 

 Practitioners and firms up to 4 partners)

6.  Law Firm of the Year (5 and more partners)

7.  Clerk of the Year

8.  Barrister of the Year 

9.  Chambers of the year

10. QC of the year

On 20 November, we are 

having an early Christmas party, before 

the rush of the December celebrations 

starts.

On 10 December we hope 

to bring back the Newly Qualified 

evening. This is to recognise the 

enormous achievement of our younger 

members who have secured and 

completed Training Contracts.

LLS is lucky to have incredible 

support from its ever growing 

number of Patrons; they are Aon, 

Handelsbanken, RHMA, Severn Trent 

Water, FinanceLab, and more recently, 

Leicester High School for Girls, Burcher 

Jennings, JonStar Energy Brokers and 

University of Leicester. We are also 

lucky to have the tireless input from 

our manager Kauser Patel who is full of 

great ideas and enormous energy and 

passion for the Society’s success.

On a final note, farewell to 

Aminah Begum who has been a great 

asset but has moved to pastures new. 

She is replaced by Lorraine Elkington 

whom we welcome to our team. 

It has been a busy three 

months and I look forward to the rest 

of the year.

mehmooda Duke 
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Criminal solicitors and 
barristers across the 
country are currently in-
volved in industrial action 
against Government legal 
aid cuts and proposed 
changes to Criminal Duty 

Contracts. Action is being taken in Crown Courts 
across England and Wales whereby Barristers 
and Higher Court Advocates have adopted a ‘no 
returns’ policy and in parts of the country Legal 
Aid is not being applied for in new Crown Court 
matters. This effectively removes the goodwill 
of barristers and solicitors in dealing with other 
professional’s cases at short notice. Those refus-
ing to take on work post 1st July 2015 do so in 
protest at the second 8.75 per cent cut in legal 
aid rates.

Up and down the county this has led to 
cases having to be adjourned as Defendants 
have no legal representation. It has meant many 
serious trials have had to be abandoned and 
adjourned for many months.

The decision to take direct action was 
not taken lightly however representatives of the 
Criminal Law Solicitors’ Association, London 
Criminal Courts Solicitors’ Association, Big 
Firms Group and Criminal Bar Association re-
main united in their condemnation of the 8.75% 
cut implemented on 1st July, adding to an initial 
8.75% cut brought in last year, which has already 
taken effect. 

The reduction in the number of contracts 
for duty work from around 1600 to 527 is due to 
take effect in January 2016 and will have a dev-
astating impact on the profession. This is par-
ticularly significant in Leicester, Leicestershire 
and Rutland with only 4 contracts available, to 
cover the whole area. 

Criminal lawyers do not want to leave cli-
ent’s unrepresented in the Crown Court however 
unless the Government are prepared to make 
concessions action will continue as solicitors 
and barristers unite to fight for justice.  

Zoe Gascoigne of the CLSA states “We 
all entered this profession to uphold the rule of 
law, to provide access to justice for those who 
need it most”

Francis FitzGibbon QC, who will soon 
become vice chairman of the CBA, told Radio 
4’s Today programme: “We feel that the sector 
is being cut to the bone and there’s no fat left 
on it. Frontline services of those who represent 
not just defendants, but those who appear on 
both sides in criminal cases, have been pushed 
to the limit.”

Criminal Legal Aid Solicitors and Bar-
risters across the country claim that although 
the action is difficult, it is necessary to preserve 
a high quality of representation and access to 
justice for all members of society not just those 
who can afford to pay privately for legal advice 
and representation. 

A change to the law in 2011 

means that thousands of 

formerly private sewers are 

now publicly owned. But what 

are the implications when 

these sewers run under your 

property? 

The 2011 Private Sewer Transfer saw the majority 

of private sewers and drains in England and Wales 

transferred into public ownership. Thousands of 

kilometres of pipework - the repair and maintenance 

of which homeowners were liable for (often without 

their knowledge) - became the responsibility of 

water companies. Whilst this was undoubtedly good 

news for homeowners, it has created somewhat of a 

legal grey area when these sewers have been built 

over by their former owners.  

Each individual water company has its own 

policy regarding building over or close to public 

sewers. With Severn Trent - which covers the major-

ity of Leicestershire - when a property owner wants 

to build in close proximity to an existing public 

sewer, they will have followed one of two processes. 

Up until the late 1990s, they would have entered 

into a build over agreement with Severn Trent Water, 

which stated both theirs and the water company’s 

rights. 

These agreements are no longer issued 

however, and Severn Trent will now normally be 

contacted by Building Control Officers for approval 

as part of the planning application process. Work in 

the proximity of a public sewer (usually within three 

metres) not requiring planning permission will also 

require approval, which can be sought directly from 

Severn Trent.

All water companies have statutory rights 

to access public sewers that lie within private land. 

This includes sewers that lie beneath or close to a 

property. When consent to build over a sewer has 

been granted, Severn Trent will always attempt to 

access the sewer without disturbing the property. 

When this is unavoidable, they will repair any dam-

age caused, within reason. Where a sewer has been 

built over without consent, Severn Trent are within 

their rights to access and protect the sewer by 

whatever means they deem appropriate. In extreme 

circumstances, this can include demanding that 

any buildings affecting a public sewer are altered or 

removed, at the homeowner’s expense.

Following the transfer however, we now 

have sewers which were constructed without any 

consultation with Severn Trent Water. Obviously this 

is causing concern for homeowners, who are not 

guaranteed what would happen in the event of any 

problem with these sewers. With no formal approval 

from Severn Trent, they could find themselves in a 

situation where they’ve legally carried out develop-

ment work at their property, but have no guaranteed 

protection in the event of a problem.

So what happens in these cases? Fortunate-

ly for homeowners, Severn Trent Water extend the 

same general policy to transferred sewers that they 

do to ones that were public at the time of develop-

ment. Providing normal Building Regulations were 

followed, and adequate steps were taken to protect 

any pipes, Severn Trent Water will treat them the 

same as any other sewer. This means that during 

any maintenance work, they will take all reasonable 

steps to protect the property, and repair any damage 

caused. Where Building Regulations were not fol-

lowed, Severn Trent would take the same steps they 

would to protect the sewers that they would in any 

other circumstances. 

The transfer of private sewers was, by and 

large, beneficial for both the public and water 

companies alike. It relieved the public of responsi-

bility for sewers, and placed it solely in the hands of 

water companies, who are far better equipped for 

maintaining the sewerage network. Whilst confu-

sion regarding such issues as building over sewers 

persists, there’s no doubt that, ultimately, homeown-

ers are better protected than prior to the transfer. 

If you have any questions regarding this, or 

any other related issue, please feel free to contact 

Severn Trent Searches on 0115 971 3550 or email 

enquiries@severntrentsearches.com

Helen Johnson talks about the challenges 
faced by Criminal Lawyers
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Partners operate in a very different world to 
the one most of them qualified into. The old 
certainties have largely disappeared. Strong 
leadership and direction is essential at a 
time of unprecedented change where critical 
mass is becoming ever more, well, critical. 
Those planning for the long term should be 
considering whether to merge with, or acquire, 

another firm. 
There are alternatives of course: principally the more modest 

lateral hire or organic growth. Each carries its own risks, although 
organic growth is perhaps the least risky as you know, one would 
hope, who or what you are dealing with (although self-awareness 
can sometimes be elusive). However it is a long term strategy as 
it will take time to build greater depth and breadth from within. 
By comparison, its quicker results can make a merger more 
attractive. In this article, we consider mergers and some of the risks 
associated with them.

Of course, you need a good reason to merge. Doing it out 
of necessity should be avoided. Trying to secure a rushed deal 
before you renew your Professional Indemnity policy this Autumn 
in the hope that it will make the combined firm more attractive to 
insurers makes little commercial sense if, in the process, you have 
to cut corners on due diligence. You don’t want to live with the 
consequences of a hastily arranged marriage.

So, as a first step, take stock and give your firm a good hard 
look. Review your most (and least) profitable areas of work over the 
last few years and project this forward for the next 3-5 years. Will 
your practice need to adapt to face the challenges posed by a new 
generation of clients? The reality is that practice is likely to have to 
become more competitive, with ever more demanding clients and 
tighter margins. 

One way to remain competitive and profitable is to attain the 
critical mass that only a merger can offer in the short term. The new 
firm would benefit from savings on fixed costs such as premises (as 
long as you are sensible and don’t get tempted by the extravagant 
choices that some firms have made in recent years), IT, and 
marketing. This critical mass might also give you the opportunity to 
release fee earners from their compliance headaches by recruiting 
a risk and compliance team that; leaving fee earners free to devote 
more time to delivering an exceptional client experience.

Merging with a competitor might help you to gain critical 
mass whilst cornering the local market, which might prove decisive 

in winning new work. Don’t forget, though, to factor in the work you 
might have to turn away due to an enhanced risk of conflicts of 
interest. And, of course, some redundancies might be unavoidable.

Alternatively, merging with a firm with strengths in different 
sectors may give you a breadth of service that helps you to win 
business in new areas. You should also be able to generate 
increased revenue from cross–selling your wider service offerings. 
If your clients trust you to do a good job, why not promote other 
services that might be of interest to them? If fee earner reticence is 
the main stumbling block, training may be the answer.

Even if you are excited about the opportunities that a merger 
will bring, which you should be, don’t skimp on your due diligence. 
All firms have secrets. Even the best run firms have skeletons in the 
cupboard and no go areas which are well hidden from the outside 
world, but no less toxic for that.

These can range from an administrative headache to a deal 
breaker. Do you really want to inherit a maverick partner who is a 
good rainmaker but has an alcohol problem or become tarnished 
by association with a firm’s regulatory history that has mysteriously 
been wiped from the management team’s collective memory (did we 
really not tell you about that)? 

Your due diligence should include a detailed analysis of 
the firm’s regulatory and claims experience. One case provides a 
salutary lesson: ERIC HF v McManus, Leadbeater and Seddon t/a 
McManus Seddon Runhams (2013) EWCA Civ 1545.

In June 2011, an 11 year old firm merged with another firm 
which had itself taken over a firm the previous year. Perhaps 
surprisingly when the culture and ethos of a firm stems from its 
management team, none of the former partners in the previous two 
firms joined the new firm. 

At the time of the 2011 merger, there were no particular 
Professional Indemnity issues and the first insurance renewal 
passed without incident – just.

But shortly thereafter the worms started to come out of the 
woodwork. What started as one lender claim in November 2011 
quickly became 17 claims and lead to a block notification of 5,000 
circumstances before next renewal. That this caused the firm 
something of an insurance headache is a massive under-statement.

As recited in the judgment, “in due course it had to be 
acknowledged that the due diligence when Runhams was acquired 
appeared to have been “grossly inadequate””.

So, apart from all the usual checks of people, premises and 
financial information, don’t forget to compare the types of work 

nam Qureshi,  
Associate Director and Lexcel Consultant, Aon uK Limited
Tel: 0121 253 3294    Email: nam.qureshi@aon.co.uk

www.leicestershirelawsociety.org.uk

undertaken by the target firm, by whom, with what experience and 
with what supervision against:
a) Matter run lists for all open and closed files by reference to work

type
b) The firm’s claims and complaints record
c) Their last few Professional Indemnity proposal forms (for the 

work splits declared in them) and also
d) Their website (to see what work they say they do)

You should also review their file audit procedures to see how 
conscientiously they undertake client and matter risk assessments 
as well as file management.

You wouldn’t want to inherit any regulatory issues either 
so do review their attitude to compliance, their risk registers and 
compliance planning generally, including any material and non-
material breaches.

A matter very closely linked to claims and compliance 
is knowledge management – how well do they manage their 
precedent documents? Find out, for example, how many versions 
of their client care letters are in circulation. One Lexcel assessor 
recently found a firm with over 50 such templates, but this pales 
into insignificance beside the firm that had 237 different templates 
between its 250 fee earners.

Remember to engage early with your broker and Professional 
Indemnity insurer long before doing any deal, not least because of 
the value they will be able to add. Some firms have learnt to their 
cost that the wrong merger can be a very expensive mistake – with 
an increased premium as the least of their worries.

The detailed planning up until you are ready to do a deal 
is of course only part of the story. Much of the hard work doesn’t 
start until post-merger. But that is no reason not to embrace the 
opportunity. If merger is the one option in your strategic plan that 
is constantly put on the back burner, think again. While you are 
prevaricating, the talent pool of desirable merger partners may dry 
up. So grasp the nettle and move it onto the front burner!

Patron: H.R.H. The Prince of Wales

‘The public’s perception of the acting profession is that we are 
glamorous and well paid but the image of fame and fortune is not 
the reality for most of the profession and for some the show will 
not go on – those actors and actresses who are suffering hardship 
because of illness, accident or old age.

The fund was founded to provide fi nancial support for 
such individuals. Please help them by making a donation or 
remembering the fund in your will. Thank you.’

Dame Penelope Keith, D.B.E., DL
President

6 Adam Street, London, WC2N 6AD
Tel: 020 7836 6378 Fax: 020 7836 8978
E-mail: office@abf.org.uk
www.actorsbenevolentfund.co.uk

Registered Charity No. 206524
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The 
importance 
of 
connecting 
the School 
with the 
community 

became evident very early on 
in my Headship at LHS. Being 
invited to the final round of 
interviews for the role of Head 
necessitated an over-night 
stay at the Regent Hotel on 
London Road. When I checked 
in to the hotel, I asked both 
the receptionist and the 
general manager what they 
knew about the High School - 
they exchanged embarrassed 
glances and apologised for 
their ignorance; they didn’t 
know anything about the 
School despite being located 
on the same road! I took up 
my post in August 2013 and 
realised almost immediately 
that the School needed to 
make a difference in the 
way it engaged with the 
community.

I am committed to creating 
opportunities for study at 
LHS for those who would 
not normally be able to 
consider an education at an 
independent school. With this 
in mind I have raised several 
scholarships in the last two 
years: three from the Ogden 
Trust, two Maud Elkington and 
one Sir Thomas Whyte. The 
Edith Murphy Trust also very 
kindly made a donation to 
the School. In April this year, 
we organised a Reunion for 
Old Girls and Staff. The event 
was a complete sell out with 
120 attending and a waiting 
list of over 40. For me, this 

was one of the high-lights of 
the School calendar so far 
and, as a direct response, we 
now have an offer of a full 
scholarship for a sixth form 
student from a maintained 
school who is excellent at 
maths, starting in September 
2015.

I have also encouraged 
engagement with the local 
universities. Leicester 
University’s Outreach Project 
approached the school 
with the idea of running a 
programme of Latin classes 
for able, gifted and talented 
students. This proved to 
be a success and we are 
hoping to embrace a similar 
programme next year. We 
have developed a partnership 
with the Faculty of Education 
at Derby University as a 
result of which five PGCE 
students have completed 

their teaching placements at 
the High School and I have 
contributed to two modules of 
the PGCE course. In May 2015 
we hosted a training day for 
7 PGCE students – looking at 
interview technique, putting 
together a good application, 

current developments in SEND 
and Able, Gifted and Talented 
awareness. Attendance at this 
training day will be formally 
assessed by the university. 

Connecting with local 
schools has been another 
priority.  I hosted a lunch for 
local Primary School Heads, 
which has encouraged 
dialogue between us. So far 
I have visited over 20 local 
primary schools in a bid to 
share ideas and resources. 
One direct result of such visits 
was the recruitment of Tim 
Leah from Fleckney School 
to the Governing Body and, 
in addition, three primary 
schools have called upon us 
to assist with their curriculum 
delivery. In the Spring Term 
of 2014 the School launched 
Super Science Stars – a 6 
week programme aimed at 
local primary school students 
in Years 4 and 5. This idea 
was initiated by us and was 
fully funded by The Ogden 
Trust, a charity committed 
to promoting Science in 

ConneCting 
WitH tHe 
CommunITY

Alan Whelpdale, Headmaster at Leicester High School for Girls, takes the charitable status of the 
School very seriously when it comes to linking with and helping others…

schools. Three schools took 
part in the initial programme: 
Fleckney, Church Langton and 
St Thomas More. This was a 
very successful venture, and 
as a result was repeated in 
the Summer Term 2015 when 
three more local schools took 
part. Sharing our facilities 
with the community, as well 
as good practice, is what we 
should be doing as a leading 
independent school with 
charitable status. This builds 
upon the firm foundations 
laid by our Saturday morning 
Masterclass programme; our 
programme of Masterclasses 
continues to run every half 
term. During the last three 
years we have welcomed over 
300 girls from over 40 local 
primary schools to take part, 
who benefit from the facilities 
and teaching here, completely 
free.

Opening the school to 
the community and sharing 
its excellent facilities is an 
important part of my vision. 
We have hosted two Oxbridge 
Information Evenings as 
part of our aspirational 
programme, when open 
invitations were sent to local 
secondary schools. 

My ambition is that 
LHS is nationally recognised. 
During the previous 18 
months we have been visited 
by several VIPS: the US 
Ambassador to the United 
Kingdom, Dame Janet Suzman, 
Nicky Morgan, Secretary 
of State for Education and 
Women and the President 
of Malta. We are hoping to 
develop our relationship with 
Malta by organising a musical 

tour in 2016. In September 
2015, double Oscar winning 
actress and retired MP Glenda 
Jackson is visiting School to 
coach drama students and 
meet politics students. The 
opportunity to meet such 
a legendary figure is being 
shared within the community 
with special guests from 
Leicester DMU, the Leicester 
Comedy Festival and local 
media invited for a private 
lunch.

I look forward to working 
with the Leicestershire 
Law Society as part of my 
commitment to helping the local 
community and helping our 
girls, and I think the year ahead 
will be a very exciting one!
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Some of the Sixth Form with Ambassador Barzun and the 
Headmaster, Mr Alan Whelpdale

Dame Janet Suzman with drama students



Solicitor David Millhouse died on 21 March 2015, aged 75.

Born in Liverpool, David came to Leicester in 1956, was 

articled to Michael Charman at Freer Bouskell and admitted 

as a solicitor in 1963. The newly qualified young man, as was 

usually the case in those days, was then expected to progress 

into partnership at the firm where he had trained. Leaving and 

setting up a pioneer brand new practice with his colleague 

Malcolm Gardiner, although a frequent occurrence today, was at that time almost 

unprecedented. The new firm, Gardiner & Millhouse, flourished however, with David as 

litigator and criminal defender. He was known and respected for his sharp mind and as a 

formidable advocate, and he went on to hold several judicial posts.

After Malcolm Gardiner died unexpectedly in 1976, Gardiner & Millhouse became 

Millhouse & Rumble with the arrival of solicitor, and fellow thespian, Tony Rumble. The 

two had already perfected one double act in the pantomime on stage at the Little Thea-

tre, jointly playing the part of a horse; David was at the front and Tony brought up the rear. 

Millhouse & Rumble continued to thrive and is now part of The Smith Partnership.

David was a charming man and true professional. He is survived by his wife 

Olwen, two children and five grandchildren.

Rip: soLiCitoR DAVID mILLHouSE

Emery Johnson Astills in Loughborough

Emery Johnson Astills are excited to 
announce their move of premises in 
Loughborough. They originally started off in 
Woodgate in 2011 with a sole concentration 
on criminal cases, but after just a few short 
years have found themselves dealing with a 
wide range of work from their Loughborough 
branch and have decided to move to a more 
prominent position on Churchgate. 

Partner, Steve Swanton, commenting 
on the news said “We are committed to 
servicing client throughout our offices 
in Coalville, Leicester City Centre and 
Loughborough and this move will strengthen 
our ability to be able to bring a modern, 
progressive approach to law”.

Richard osborn to Head up Weightmans 
Leicester Office

Richard osborn, Real Estate Partner in 
Weightmans Leicester Office, has taken over 
the role of Regional Office Head in Leicester 
after Jane Cox recently left the firm to pursue 
a career outside of the legal profession. 
Richard joined Weightmans from Freeths in 
January 2014, together with partner Sophie 
Philippon-Thomas, to establish a new real 

estate team based in Leicester. 
Richard said “I am extremely excited 

about my new role, and I will be looking 
to continue the great work that Jane has 
done in raising the profile of Weightmans in 
Leicester over the last year and to continue 
our growth and ongoing commitment to 
the business community in Leicester. Our 
recent award win for Law Firm of the Year 
at the Leicestershire Law Society Awards 
for the second year running is testament to 
the success and growth of the office, and I 
am looking forward to bringing new ideas to 
attract new business, build key relationships 
and increase profile in Leicester and across 
the Midlands region.”

Weightmans’ recent merger with Ford 
& Warren strengthens their position as a top 
45 national law firm, bringing the combined 
staff count to over 1400 people, and a 
combined fee income in excess of £100 
million.

Helen Johnson

Congratulations to former Leicestershire Law 
Society President Helen Johnson on being 
shortlisted for Solicitor Advocate of the Year 
at the prestigious Law Society Excellence 

Awards 2015. She is the only woman to make 
up the 7 finalists named. The winner will be 
announced on 22 october 2015, good luck 
Helen!

Shakespeare martineau

Two of the midlands’ best known law 
firms, Shakespeares and SGH martineau, 
completed their merger two months ago on 
June 15 to form a new legal entity named 
Shakespeare Martineau. The firm now has 
a combined annual turnover of £75m and 
employs over 900 people, 136 of which are 
based across the Leicester offices located in 
the City centre and Meridian Business Park. 

Commenting on the merger, Roy 
Botterill, corporate partner at Shakespeare 
Martineau’s Leicester office, said “Since 
the merger there has been real energy 
within the Leicester offices in getting to 
know each other and sharing knowledge 
and industry insight. The firm excels 
in distinct sectors and now there is a 
real appetite from all our employees to 
ensure we are offering our clients the 
whole package. We are now in a stronger 
position to strengthen our existing local 
offering in Leicester with new expertise 
and insights.”

fiRM nEWS

foRtHCoMing
LLS EVEnTS - sAVe tHe DAte!
SEPTEmBER
21 SEPTEmBER 2015 
‘PASS IT ON’ SAMPLE COLLECTION 
FOR THE RIK BASRA LEUKAEMIA 
FOUNDATION - @ CITY ROOMS
     
26 SEPTEmBER 2015
10 MILE CHARITY WALK IN THE 
PEAK DISTRICT - ALL DAY FAMILY 
EVENT

oCToBER
1  oCToBER 2015
2016 AWARDS OPENING 
CEREMONY - @ THE GRAND 
(MERCURE HOTEL)

14 oCToBER 2015 
NETWORKING CURRY LUNCH 
WITH ICAEW @ MORE 
RESTAURANT 

noVEmBER 
20 noVEmBER 2015
GATEWAY TO CHRISTMAS - 
CHRISTMAS PARTY AND PRE XMAS 
SHOPPING - @ CITY ROOMS

DECEmBER
10 DECEmBER 2015 
NEWLY QUALIFIED EVENT @ 
COLLEGE COURT
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CiViL LitigAtion  
SuB BoARD

Whilst I am currently chairing the Civil Litigation 

Sub Board, its strength lies in the breadth 

of different specialisms, experience, skills, 

background and enthusiasm brought to the group 

by its various members. We have representation 

on the Court users Group, a senior cost lawyer who 

sits on various committees and we have practitioners from a range of 

different firms and specialisms. 

The Leicestershire litigation sub board’s objectives continue to be:

• Being the voice of Leicestershire’s litigators.

• Identifying and exploring threats and opportunities for litigators both  

 now and in the future.

• Providing relevant information to litigators targeted at their   

 specialisms.

One may view recent years as being a series of relentless 

challenges to the way we practice litigation.  LASPO was introduced in 

April 2013. LASPO brought with it a series of major and wide-reaching 

changes to eligibility for civil legal aid.  The use of sanctions for non-

compliance with civil procedure rules was overhauled and tightened. 

And then really tightened. And then relaxed – a bit.  Cost budgeting 

was introduced.  Major changes were implemented to the way Personal 

Injury work was handled. Practitioners across the spectrum of litigation 

have been affected by the changes introduced by LASPO.  There has 

been, for one example, a significant rise in the number of Litigants in 

Person affecting both practitioners and the Court System. It also affects 

the Litigant themselves of course who, pre LASPO, may have expected 

the benefit of qualified legal representation when bringing their case. 

Some may argue that the rise in Litigants in Person and the problems 

this has caused were an entirely predictable effect of LASPO.  Just over 

two years on, the challenges of dealing with the effects and implications 

of LASPO are still very much with us. 

In 2014 Employment Tribunal Court fees were increased to £1,200.  

This has led to an 80% drop off in the number of employment claims being 

issued.  The government then introduced significant Court fee increases 

for all claims in the Civil Courts earlier this year.  This followed a very short 

consultation period. Certain Court fees were increased by over 600%.  

The maximum Court fee for claims worth £200,000 or more increased 

to £10,000. Given what happened following the increase in Employment 

Tribunal Court fees, the impartial observer may be forgiven for being 

concerned about the potential impact of these Civil Court fee increases. 

The government has announced that they are going to be 

consulting on a further Court fee increase; the maximum fee will 

increase from its recent maximum level of £10,000 to £20,000.  

Apparently Personal Injury and Clinical Negligence claims will 

be spared. So that just leaves everybody else. The government is 

proposing increases to other Court fees as well.  Again, the impartial 

observer might be concerned that there has not been sufficient time 

to gauge the effect of the original significant increases let alone be 

thinking of doubling the maximum Court Fee. 

We have written to Nicky Morgan MP and the Federation 

of Small Businesses highlighting the concerns we have about the 

Court fee increases introduced in February. The effect on individuals 

contemplating legal action is in my view potentially devastating.  There 

is a fee remission scheme available but there will be a lot of people who 

will gain little or no benefit from that.  We will continue to engage with 

the National Law Society and Government on the latest proposals. I 

encourage every member to consider writing to their local MP – or their 

nearest government MP expressing their concern. 

We are working on a programme of litigation masterclasses for 

local members on a range of important subjects.  The first of those 

seminars was held on 19 February.  The plan is for the next seminar to be 

held in October of this year.

In conjunction with the National Law Society we are holding 

a litigation question and answer session on September 30.  We will 

be inviting senior members of local member firms.  More details will 

follow shortly.  

Matthew Olner
Partner
nelsons

Leicester PreParatory schooL

2 Albert Road, Stoneygate, Leicester LE2 2AA
Tel: 0116 2707414

Email: office@leicesterprep.co.uk

‘ouTSTAnDInG’ 
Early Years Provision- 
oFSTED APRIL 2015

Open MOrning 
on Tuesday 10th 

november, 10am-12.00 
Appointment not 

necessary.

● Small class sizes ensuring excellent education
● nurturing and warm atmosphere

● regular language lessons - FrenCH,MAnDArin & LATin
● Class and individual music lessons

● regular educational trips
● Freshly home cooked meals prepared on site daily

● After school care & activities
● Door to door morning and after school bus service
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Is fair 
Access 
to Justice 
possible in 
the absence 
of Legal 
Aid?

As all readers are no doubt 
aware the Supreme Court, 
perhaps unsurprisingly, 
decided by majority that the 
pre-Jackson costs regime did 
not infringe ECHR.

The Association of Costs 
Lawyers was an Intervener in this 
matter and commented on the 
Judgment as follows, 

“The ‘flaws’ in the pre-
Jackson CFA regime identified 
in the judgment – and by Sir 
Rupert Jackson – have now been 
fully aired by the highest court 
in the land.  The ‘costs wars’ 
generated by that regime – with 
which we are all familiar – took 
up a disproportionate amount 
of the courts’ time, energy and 
resources.”

However, although the 
flaws in the old regime were 
discussed at length, what 
is very interesting, is the 
conclusion that, in the absence 
of legal aid, there cannot be a 
fair scheme and this includes 
the LASPO scheme.

At paragraph 70 the Court 
demonstrated how the LASPO 
scheme would have operated 
in this case and showed that 
the present litigation would 
not have been viable.  Even 
the 10% increase in damages 
introduced by the scheme could 
not compensate a litigant where 
damages are very small or the 
claim is for a non-financial 
remedy. The conclusion being, 

“The LASPO scheme was 
intended to readjust the balance 
which had been adjusted in 1990 
and 1999, and it has inevitably 
curtailed access to the courts in 
some respects as a result, as is 
demonstrated by the facts of this 
case.”

The Court went on to say 
(at paragraph 72), “The reason for 
referring to the LASPO scheme 
at some length is not to criticise 
the Jackson reforms, but (i) to 
show that there are restrictions 
on access to justice inherent in 
the LASPO scheme and (ii) to 
demonstrate that, at least in the 
absence of a widely accessible 
civil legal aid system (which had 
ceased to exist by 1999), it is 
impossible to devise a fair scheme 
which promotes access to justice 
for all litigants.”

The questions that arise 
are whether there will be further 
ingenious attempts to rise to 
the challenge of a fair regime 
enabling wider access to justice 
or at least a less ‘inevitably’ 
flawed one, or could there be a 
challenge to the post-Jackson 
regime and its compatibility 
with ECHR or could there even 
be the consideration of the re-
introduction of Civil Legal Aid for 
those cases which fall through 
the cracks?

Melanie Homersham is 
a Costs Lawyer with Burcher 
Jennings Costs Consultants.  
Burcher Jennings, as well as 
providing traditional costs 
drafting services, also provides 
pricing and funding solutions for 
Solicitors.

melanie Homersham
Costs Lawyer,
Burcher Jennings

Coventry v 
Lawrence - 
out WitH tHe 
oLD AND out 
WitH tHe neW?
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CHARITY

The Spark Arts for Children is a Leicester based charity working 
with children aged between 0-13 years.  We exist to enable children to 
enjoy the opportunities for discovery offered by the arts as audiences, 
learners and as creators of their own art. 

We have worked with over 200,000 children and families 
since 2003, running the annual Spark Festival, which has grown 
to become one of the largest children’s arts festivals in the UK, 
alongside a year round programme of creative arts projects.  

Thanks to our supporters, partners and funders almost 50% of 
Spark Festival events take place in schools, libraries and community 
venues and at least 20% of festival events and activities are free. The 
2016 Festival takes place between 23 May - 4 June. The first weeks 
focus is on schools – with companies from the UK and abroad 
performing in school halls and groups of children visiting city venues 
such as The Curve to see the best of live performance. The second 
week takes place during May half term in venues across the city, 
offering lots of things to do and see for families.

According to the Office of National Statistics people in 
Leicester are officially the poorest in the UK– with the least money 
available for spending. Research by the Arts Council shows 
schools and families in deprived areas are less likely to experience 
professional arts or to learn a musical instrument.  The situation 
in schools is getting worse with creative subjects being squeezed.  
Children need cultural experiences to enrich their lives and also to 
ensure they have the skills fit for working in 21st Century Britain.   
Incidentally latest figures published in June by DCMS reveal 
employment within the UK’s creative industries is increasing at more 
than twice the rate of the wider UK economy.

Visit our website: www.thesparkarts.co.uk
Telephone: 0116 261 6893
email: carrie@thesparkarts.co.uk
registered charity number 1106952, and a company limited by 
guarantee no. 1106952.

Leicestershire Law Society is proud to support the 
Spark Arts for Children as their second nominated 
charity for this year



is An EXPERT 
DETERmInATIon 
ALWAYs tHe finAL 
AnsWeR?

In previous 
articles I 
have written 
about 
How many 
Routes to 
Resolution, 
about 

the number of ways in which 
disputes may be resolved.  
one such route is expert 
determination (“ED”) which, 
in my experience, is not used 
often enough except in dispute 
resolution clauses in share 
purchase/sale agreements.  ED 
allows the parties to choose 
an expert with the technical 
knowledge to understand 
the issues; it is confidential; 
the cost is usually very 
reasonable; and it can be 
fast.  One of my EDs took over 
seven years, largely because 
we were waiting for the tax 
commissioners’ decision on 
some foreign trusts but, by 
contrast, I have just finished a 
share purchase/sale ED which 
took only four weeks, including 
three rounds of submissions.

All in all, I am a big 
believer in EDs.

One of the advantages 
is that it is almost impossible 
to challenge the expert’s 
decision.  It may seem odd 
that, after carefully prepared 
submissions and responses, 
all that the parties get from 
the expert is a one-line letter 
saying “X shall pay £Y to Z 
by (date).”  But the parties 

wanted finality, and with a 
non-speaking determination 
that is what they get.  And they 
get it without hurt feelings, so 
that it is more likely that they 
will do business together again 
in future.

Why is it virtually 
impossible to challenge an 
ED?  The answer comes 
from Kendall on Expert 
Determination, where the 
words of that wonderful 
wordsmith, Lord Denning, are 
quoted.  Here is the extract:

In Campbell –v- Edwards 
[1976] 1WLR403, decided 
in 1975, Lord Denning MR 
excluded challenge on the 
grounds of mistake altogether, 
except possibly in the case 
of speaking decisions.  The 
case was about a challenge to 
a surveyor’s decision on the 
surrender value of a lease.  The 
surveyor was duly appointed 
by the parties under the lease.  
The surveyor’s valuation had 
been £10,000 but the tenant 
later found two more surveyors 
who said that the valuation 
should be much lower, £3,500 
and £1,250 respectively.  The 
Court of Appeal dismissed the 
tenant’s appeal and held that 
the parties were bound by the 
honest valuation fixed by the 
agreed valuer.  Lord Denning 
said:

“It is simply the law of 
contract.  If two persons agree 
that the price of property 
should be fixed by a valuer on 
whom they agree, and he gives 
that valuation honestly and 
in good faith, they are bound 
by it.  Even if he has made a 

mistake they are still bound by 
it.  The reason is because they 
have agreed to be bound by it.  
If there were fraud or collusion, 
of course, it would be very 
different.  Fraud or collusion 
unravels everything.” 

Fraud or collusion 
unravels everything…  Fine 
words, and so very sensible.

But what if there was 
no fraud, no collusion, yet the 
valuer’s decision is so clearly 
wrong, or the valuer has acted 
in such an incompetent way 
that his decision ought to be 
challenged?

This was the situation 
with the very recent Court of 
Appeal decision in Begum –v- 
Hossain [2015] EWCA Civ717.  
The facts were simple.  These 
two ladies had set up business 
together operating an Indian 
restaurant through a limited 
company.  They fell out.   A 
settlement agreement was 
reached, whereby Ms Begum’s 
shares were bought by Ms 
Hossain at a value decided by 
a Mr Oxford, from a business 
transfer firm.  In defence of 
my profession of chartered 
accountancy, I stress that Mr 
Oxford was not an accountant!

There was a very precise 
set of instructions in the 
settlement agreement, and 
an important element was 
that the valuer should look 
at all the books and records 
of the business, including 
handwritten records of takings.  
Although these records 
showed a very different story 
to the official records, one 
party warranted that they 

were a true record.  In other 
words, it seems that the 
parties had been fiddling their 
taxable takings, but that the 
valuer most consider those 
handwritten records.

Mr Oxford did not 
follow the instructions in the 
settlement agreement.  For 
one thing, he produced a 
report with reasons, contrary 
to the instruction that a non-
speaking determination be 
produced.  That allowed one 
to see that he had purposely 
ignored the handwritten 
records, on the grounds that 
it would require an expert 
accountant (me, for example!) 
to interpret them, despite the 
fact that the instructions gave 
him permission to engage an 
expert accountant.

There was more, and 
the – very short – judgment 
is a good read.  The Court of 
Appeal found that Mr Oxford’s 
valuation should be set aside, 
on these grounds explained by 
Mr Justice Roth (interestingly, 
the most junior member of the 
bench):

“The question is 
simply one of construction 
of the express terms of the 
Settlement.  The valuer is 
to arrive at a fair value of 
the shares, having regard 
to the books and records of 
the Company, which include 
the handwritten takings.  
That means, as a matter of 
ordinary construction, that 
he is required to arrive at his 
valuation by considering the 
content of all those documents 
and not simply some of them.  

The Law Society of England and 
Wales, in partnership with diversity 
and inclusion experts Brook 
Graham, is launching a mentoring 
programme for practising solicitors 
from under-represented groups and 
is inviting solicitors who would like 
to be mentors or mentees to apply 
for places on the scheme.

Law Society research shows 
that women, members of ethnic 
minorities, LGBT (lesbian, gay, 
bisexual, transgender) and disabled 
solicitors are under-represented at 
the top of the legal profession. This 
mentoring scheme aims to support 
career progression for these 
solicitors, many of whom have told 
the Law Society that they would 
value working with a mentor.

The scheme will also be 
providing mentors to the Law 
Society’s flagship social mobility 
initiative, the Diversity Access 
Scheme, which is set up to address 
the barriers faced by students from 
disadvantaged backgrounds.

Law Society president 
Jonathan Smithers said:

‘Diversity in the legal sector 
is improving but minority groups 
are still under-represented higher 
up in the profession.

‘We need a profession 
that rewards excellence equally; 
a profession that embodies the 
values we uphold in the law, and 
one that reflects and represents the 
diverse population we serve. With 
this new mentoring scheme, in 
partnership with diversity experts 
Brook Graham, we want to support 
individual solicitors from diverse 
backgrounds to flourish in their 
careers.

‘The relationship of mentor 
and mentee can be incredibly 
enriching and empowering for 
both parties, opening up fresh 
perspectives and building a 
sense of community within the 
profession. The Law Society and 
Brook Graham look forward very 
much to working with the first 
cohort of mentors and mentees in 
the year ahead and invite all who 
are interested to apply to join this 
free scheme.’

Lesley Brook, Brook Graham 
director said:

‘We’re delighted to have been 
asked by the Law Society to run 
this programme - the first of its kind 
in encompassing all firms across 
the profession. We know that those 
in under-represented groups will 
benefit hugely from this initiative.’

The legal director of a 
multinational law firm talks about 
the benefits she has experienced as 
a mentor and mentee:

‘There’s an overarching 
sense that we are starting to 
identify the barriers and how they 
can be broken down to make a real 
difference in achieving our ultimate 
goal of more women in partnership 
and senior leadership positions.

‘The biggest thing I have 
taken away from a personal 
perspective is a far greater 
awareness of the unconscious 
assumptions and behaviours 
that we all have and exhibit, and 
better strategies for identifying 
and challenging mine and others’ 
default thinking and behaviours. In 

both my personal and professional 
life, I find myself stopping to 
question and challenge a lot more 
if I am (or someone else is) jumping 
to an assumption or acting in a 
way which could have unintended 
consequences.’

Luke murphy, an associate 
at a global city firm who has been 
both a mentee and a mentor, said:

‘I think this new mentoring 
scheme is a fantastic idea. 
Mentors are not only a source of 
advice and direction but can also 
be a source of motivation and 
inspiration during challenging 
periods. I benefitted hugely from 
the insight which my mentor 
provided and so now I mentor 
and support those who are in a 
position I once was.’ 

The scheme, which will run 
for in 12-month cycles, is open to 
practising solicitors across England 
and Wales, from all walks of the 
profession.

Applications for the 2015-16 
programme are now open and will 
close on 20 October 2015.

Chris makin
chris@chrismakin.co.uk      
www.chrismakin.co.uk

If he felt that he would like the assistance of an accountant, he was 
entitled to obtain it at the parties’ expense.  In this case, Mr Oxford 
did not follow that mandate and the Valuation must therefore be 
set aside.  Accordingly, I would allow this appeal.”   

The question is indeed a simple one.  Mr Oxford was under 
contract to carry out certain duties, and in a particular way.  He 
didn’t do as he was told.  He broke the contract by issuing a 
determination with reasons – first mistake – and that led the 
parties to see that he hadn’t used the handwritten takings records, 
which were warranted as being correct, and which, one assumes, 
would have implied a different value to that produced.

The moral is that expert determination is a skilled process, 
and that in choosing one’s valuer, regard should be had to their 
competence.  For the record, I was one of the first five experts to 
be accredited as expert determiner by The Academy of Experts, the 
only professional body which issues this qualification, and I am 
now an examiner in ED at The Academy.

Final thought: I wonder if Mr Oxford ever got paid…

Chris Makin has practised as a forensic accountant and 
expert witness for 23 years, latterly as Head of Litigation Support 
at a national firm.  He has been party expert, SJE, Court appointed 
expert and expert adviser in hundreds of cases, and given expert 
evidence about 70 times.  He also performs expert determinations.

Chris is a fellow of the Institute of Chartered Accountants 
where he serves on the Forensic Committee, and as an ethical 
counsellor; he is a fellow of the Chartered Management Institute, 
a fellow of the Academy of Experts where he serves on the 
Investigations Committee, and an accredited mediator.  He is also 
an accredited forensic accountant and expert witness.

He practises as an expert witness and mediator from West 
Yorkshire and his rooms at 3 Gray’s Inn Square, London WC1R 5AH.  
He has mediated a vast range of cases, with a settlement rate to 
date of 80%.

LAW soCietY LAunCHes SoLICIToRS’ 
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sponsored by Handelsbanken

sponsored by University of Leicester

sponsored by De Montfort University

sponsored by Severn Trent Searches

In 2011, I 
received 
some 
devastating 
news. The 
leukaemia 
I thought 

I’d beaten two years previously 
was back with a vengeance. I 
needed a stem cell transplant, 
without one I wouldn’t survive.

The chemotherapy 
was extremely harsh and 
debilitating, in weeks I lost 
so much weight I didn’t even 
recognise myself in the mirror. 
But it wasn’t the treatment that 
played on my mind; it was the 
donor search. Without a donor I 
knew it really didn’t matter how 
well I coped with the ‘chemo’ 
there would only be one 
outcome.

A UK registry search 
proved fruitless and an 
international donor search was 
started. Days turned into weeks 
and I was getting weaker by 
the day. Frustratingly no matter 
how hard I tried to hold on 
to my strength I could feel it 
slipping through my fingers, my 
situation was desperate. Things 
came to ahead when I was 
summoned to the ‘family room’ 

where I had the conversation 
with the consultant I’d always 
dreaded; its hard to describe 
what that feels like but 
strangely I never gave up hope…

Then literally a week later, 
totally out of the blue I was 
told a match had been found 
in Germany. A total stranger 
had gone to the trouble of 
registering – a selfless act 
which would save my life, 
an act that gave my wife her 
husband back and my two 
lovely daughters their father.

It’s shocking but 50% of 
those desperately searching 
will never find a match. The Rik 
Basra Leukaemia Campaign 
aims to change that. We have 
to date run well over 200 
registration drives and recruited 
the Anthony Nolan Register 
in record-breaking numbers. 
Believe it or not Leicester and 
Leicestershire is now second 
only to London for recruitment 
in the whole of the UK…
We wanted to celebrate the 
generosity and support of the 
local community by putting 
together a campaign that gave 
the whole community a chance 
to get involved. We thought 
up ‘Pass It On Leicester’. 

September is blood cancer 
awareness month; to mark it 
we are running not just one 
registration drive but a drive 
on each and every day of the 
month… It’s a tall order, but 
we’re not alone. We’ve co-opted 
the support of no less than 31 
iconic local organisations and 
community groups to help…all 
household names.

In the real world, heroes 
are ordinary people like you 

and me who step up to the 
plate in someone’s hour of 
need. My hero was a total 
stranger from Germany who 
came through for me just 
in time and I will be forever 
grateful to him…

You can be someone’s 
hero too if you’re aged 16-30 
you can join the register, if not 
you can help by spreading the 
word or helping at one of our 
events… visit www.rikbasra.com
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The issues which 
have arisen thus 
far in recent cases 
have clarified the 
boundaries of this new 
regime in a number of 
ways.

The Scope of QoCS
The Court of Appeal rejected the first 

initial challenge that the QOCS rules were ultra 
vires in the case of Wagenaar v Weekend Travel 
Ltd & Serradj [2014] EWCA Civ 1105 and in doing 
so also confirmed the retrospective nature of 
the rules. Importantly in this case they allowed 
an appeal from the finding that QOCS applied 
in respect of the costs of the additional claim. 
This limited the scope of the QOCS provisions 
to the Claimant’s claim against the Defendant. 
It was held that the costs of an additional claim 
for a contribution and/or indemnity were not 
covered by the QOCS rules. This ruling is likely 
to have significant consequences for areas such 
as medical negligence, road traffic accidents 
and workplace/construction site claims where 
additional claims are common.

In Landau v (1) The Big Bus Company (2) 
Pawel Zeital, unreported 31st October 2014, the 
Claimant’s claim was dismissed at first instance 
and on appeal. The Claimant sought to argue 
that he had the benefit of QOCS protection in 
respect of his appeal. His insurance policy for the 
substantive claim did not extend to the appeal 
and a “new form conditional fee agreement” was 
entered into for the appeal. Thus it was argued 
there was no pre-commencement funding 
arrangement for the appeal which constituted 
different “proceedings” to the substantive claim. 
Costs Master Haworth found that an appeal 
constituted the same “proceedings” as the 
substantive claim and therefore that the initial 
funding arrangement disapplied the QOCS 
protection. In any event the QOCS rules could 
apply to multiple proceedings arising from the 
same “matter” and so the QOCS exclusion 
would have applied even if the appeal had been 
considered separate proceedings. A note of 
caution with this case is that the Claimant was 
unrepresented at the hearing and so the area 
may be ripe for further argument.

This appears even more likely in light 
of Casseldine v The Diocese of Landaff Board 
for Social Responsibility (A Charity) unreported 
3rd June 2015 in which Regional Costs Judge 
Phillips found the exception to QOCS did not 
apply where the Claimant’s original CFA which 
would have triggered the QOCS exception was 
cancelled and the proceedings were brought 
under a new style CFA by the Claimant’s new 
solicitors. The Judge distinguished Landau 

and noted that it was not binding on him in 
any event. His approach applied a purposive 
test to the question and held that because the 
Claimant could not have recovered a success 
fee from the Defendant the purpose to which 
the QOCS exception was directed did not 
apply and accordingly the exception would not 
apply notwithstanding that the Claimant had 
formerly entered into a CFA which allowed for a 
recoverable success fee. It appears highly likely 
that questions as to the scope of the QUOCS 
exception will be back before the Court sooner 
rather than later.

Finally, even where the QOCS protection 
is held to apply, the costs awarded to the 
Defendant can be set off against a Claimant’s 
damages. The rules however are noticeably 
quiet as to whether any set off can applied in 
respect of any interlocutory costs orders in the 
Claimant’s favour.

Fundamental Dishonesty
The other fertile area for consideration is 

that of fundamental dishonesty as an exception 
to QOCS protection. The questions appear to be 
how procedurally should the issue be dealt with 
and how dishonest is fundamentally dishonest?

In Gosling v Hailo & Screwfix, unreported, 
Cambridge County Court 29th April 2014. the 
Claimant had succeeded in his personal injury 
claim against the First Defendant but had 
discontinued his claim against the Second 
Defendant. The Second Defendant had made 
an application following the discontinuance 
for a finding of fundamental dishonesty. The 
application was predicated on surveillance 
evidence demonstrating the Claimant had 
deliberately lied about his ongoing symptoms 
to exaggerate his claim for damages. Disclosure 
of that evidence had caused the Claimant to 
significantly reduce his schedule of special 
damages and remove a future care claim.

The case addressed the important 
procedural point about how, in the absence of a 
trial, a finding of dishonesty can be made and the 
costs of doing so. HHJ Moloney QC addressed 
the issue of proportionality and declined to 
consider allegations of dishonesty related to the 
accident circumstances because these would 
require a trial, the costs of which would have 
been disproportionate. However in respect of 
the dishonesty related to the exaggeration he 
felt able to make findings in the absence of 
hearing live evidence from the Claimant. There 
was a clear concern that Claimants should not 
be allowed to escape such a finding by saying 
it would cost too much to establish dishonesty, 
thereby blunting the force of the QOCS 
exception. 

It appears from this case that a Judge 
tasked with such an application without 
having heard the trial has four questions to 
decide. First, is it proportionate to undertake an 
investigation into the allegations of dishonesty? 
Second, how should this be done procedurally? 
Either by a trial or on the papers by way of 
an application. Third, whether there was 
fundamental dishonesty. Finally, the extent of 
the costs order which should be enforceable.

In respect of this third question, HHJ 
Moloney QC drew a distinction between 
dishonesty which went to the root of the matter 
and that which was collateral and should not 
deprive a Claimant of costs protection. This 
analysis used a purposive construction of the 
term fundamental bearing in mind that the 
QOCS rules were introduced to protect those 
“deserving” of such protection. His conclusion 
was that the dishonesty as to quantum which 
he broadly considered to have accounted for 
50% of the value of the claim was “fundamental 
to a sufficiently major part of the claim”.

What do the Courts consider 
fundamental? In Nama v Elite Courier Company, 
unreported Central London County Court 5th 
March 2015 the dishonesty was that a purported 
“independent witness” who supported the 
Claimant had in fact been a passenger in her 
car who was known to her and she had lied 
about this. Importantly the Judge accepted that 
the claim would have failed in any event on 
liability and so the dishonesty had not changed 
the outcome, interestingly had rejected the 
Claimant’s evidence on the circumstances of 
the accident as containing the “inconsistencies 
which are often found in road traffic accidents” 
rather than being dishonest. The dishonesty 
had only been regarding the relationship with 
the witness and had only gone to credibility. 
Finally, the witness had not actually attended 
Court and their evidence had only been before 
the Court as hearsay evidence. Despite this the 
Judge considered whether the Claimant was 
deserving of the costs protection.

Would a failure to provide certain 
disclosure such as bank records or tax 
records therefore be sufficient to support 
such a finding? There is likely to be 
significant differences of opinion as to what 
is fundamental. However at present the cases 
appear to demonstrate that once dishonesty 
is proven to the Courts, it may be difficult for a 
Claimant to argue that they were only a little 
dishonest and not fundamentally so.

nick Robinson
Barrister
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“One lesson from the costs war is that lawyers leave no stone unturned when it comes to 
arguing about costs.” – Jackson LJ
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AnTI-SoCIAL MeDiA!

As a woman of a certain age, 
there were no computers when 
I was at school, and I learnt 
to type on a typewriter.  As I 
moved into the world of work, 
computers, and then the internet 
and emails have just become 
a natural part of working 
and everyday life.  I have to 
confess that I have to a certain 
degree just muddled through.  I 
manage, but my colleagues will 
all tell you that I can just stand 
next to a computer or printer, 
and it does things that,  when I 
then call the IT department they 
ask “how DID you manage to 
make it do that?!

As a criminal solicitor, 
I have seen how the change 
in technology has meant that 
the interpretation of statutes 
drafted years ago have altered to 
allow for the rapid rate at which 
technology is progressing.

For example, the eighteen 
year old female who became 
the first person in Britain to be 
jailed for bullying on a social 
networking site. The offender 
was sentenced to 91 days (three 
months) in a young offenders 
institute for posting death 
threats on Facebook. During 
her trial, the offender claimed 
to have posted the threats 
late at night whilst intoxicated. 
However, internet records 
unveiled that the comments 
were written in the afternoon on 
the 12th of July, and were kept 
publicly visible for a period of 24 
hours.

In fact, you only 
need to send a total of two 
offensive messages for it to 
be considered harassment. 
This means that a heat of 
the moment tweet, or angry 
Facebook message could land 
you in hot water.

See also the high profile 
case of a male who, in a 
moment of frustration during 
heavy delays at the airport, 
turned to twitter to voice his 
anger. Shortly after posting the 
message:

“Robin Hood airport is 
closed. You’ve got a week and 
a bit to get your s**t together, 
otherwise I’m blowing the 
airport sky high!!” he was 
arrested by the police under 
the Criminal Law Act 1977. He 
was later released, but this is a 
prime example of how an errant 
thought voiced publicly could 
cause trouble. 

As individuals using 
social media we know that the 
best advice is to stop for a while 
before you post something 
and think seriously about the 
implications of what you plan 
to say.

Of course, the other 
side to this is that interaction 
with new and existing 
customers via social media 
is now an accepted means of 
communication and advertising 
in the business world. The 
benefits of instantaneous 
communication are legion, 
but with these come real 
and credible risks to the 
reputational and commercial 
well-being of any organisation 
that does not treat social 
media with a healthy degree of 
caution.

Recent media fluffs 
like Samsung taunting Apple 
over its “bendy” iPhone 6 with 

comments on social media 
sent from an iPhone only go to 
demonstrate how one wrong 
tweet can lead to a media 
melt-down.

With over 72 per cent of 
internet users now active on 
social media, the likelihood 
of your customers or clients 
coming into contact with you, 
or communicating with you via 
your social media channels 
is incredibly high. Simply 
put, you need to ensure that 
the voice you project over 
Twitter, Facebook, G+ and 
other platforms matches your 
corporate identity.

In order to avoid the 
most common pitfalls, you 
should make sure your social 
media accounts are secure 
and only key people have 
the login details or access 
to finding the login details. 
Watch what you comment on 
or post about as a company 
as it suggests that the whole 
company, and management, 
feel the same way.

The single best protection 
a business can take is to 
develop and implement a 
social media policy. This does 
not need to be complex, but 
it should identify at least the 
following points:

Who has access to your social 
media accounts?

Whether it’s the company 
account or a personal business 
account for forging relationships 
with clients and keeping an eye 
on competitors, you need to know 
who is publicly representing your 
company online. 

A social media 
management system such as 
Hootsuite, which allows multiple 
collaborators and managers 
to post from a single point of 

contact, is an easy way to monitor 
who is posting what, and when, 
online.

Training
Offer advice on tone of 

voice, style, and content. Be 
sure to cover what’s acceptable 
and what’s not (swearing, for 
example). 

Be careful not to stifle 
your employee’s personalities 
though as people connect to 
people, not a brand.

Dealing with complaints from 
customers or clients publicly 
online

Any complaints need to 
be dealt with quickly, efficiently 
and professionally. A template 
for quickly addressing concerns 
and criticism will ensure that 
your organisation doesn’t 
find itself in the midst of an 
embarrassing public feud.

Who has final editorial sign-off
There is much to be said for 

the adage act in haste and repent 
in leisure. Whilst some situations 
require immediate action, there 
are unlikely to be many that are so 
fast paced that there is insufficient 
time to stop and think ”How is 
this going to be interpreted by our 
most savage critic?”. That simple 
pause for reflection before hitting 
“send” or “share” should become 
second nature. If you have any 
doubts about how your response 
might be perceived then speak to 
a trusted colleague.

You have nothing to fear 
from social media as long as 
you have a plan and follow it.

EDIToRIALDAR

Social network tools have changed the way we interact in 
our personal lives and are in the process of transforming our 
professional lives. Increasingly, they play a significant role in 
how business gets done. But they’re also high risk according 
to Imogen Cox.

Imogen Cox 
Director
Cartwright King
Vice President of 
Leicestershire Law Society
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ConSuLTATIon on InCREASE 
In CouRT FEES-PRoPoSED 
FIXED FEE CAP In CLInICAL 
nEGLIGEnCE CLAImS-CouRT 
CLoSuRES-CRImInAL LEGAL 
AID ACTIon ConTInuES-LEGAL 
SERVICES BoARD RESEARCH
I well recall the title of the first 
essay I was asked to write as a law 
undergraduate. It was the first essay 
I had been asked to write since I 
was 16. I had studied Physics and 
was intending to complete all the 
required elements of a law degree 
in two years and this title caused 
me to pause. I longed to return to 
the safety of the laboratories and 
even vector analysis started to seem 
attractive.

The title was ‘the Rule of Law 
is a potent fiction, discuss’. I did 
think about attempting to recreate 
the several pages I spent trying to 
define the Rule of Law at the time 
but decided to spare you and quote 
Lord Neuberger’s definition, set out 
in the 2013 Tom Sargant Memorial 
Lecture. 

Lord Neuberger accepted 
that the rule of law “can mean 
different things”:

“At its most basic, the 
expression connotes a system 
under which the relationship 
between the government and 
citizens, and between citizen and 
citizen, is governed by laws which 
are followed and applied. That is rule 
by law, but the rule of law requires 
more than that. First, the laws must 
be freely accessible: that means as 
available and as understandable as 
possible. Secondly, the laws must 
satisfy certain requirements; they 
must enforce law and order in an 

effective way while ensuring due 
process, they must accord citizens 
their fundamental rights against 
the state, and they must regulate 
relationships between citizens in a 
just way. Thirdly, the laws must be 
enforceable: unless a right to due 
process in criminal proceedings, a 
right to protection against abuses 
or excesses of the state, or a 
right against another citizen, is 
enforceable, it might as well not 
exist …’

He  goes on to say that,  
‘citizens must have access to the 
courts to have their claims, and their 
defences, determined by judges in 
public according to the law ...Courts 
exist to resolve disputes, and also to 
vindicate rights’

It is ironic that in the pomp 
and ceremony surrounding the 
800th anniversary of the signing 
of the Magna Carta purporting to 
celebrate the recognition of the 
rights of the individual against the 
state, there is a concerted attack by 
the state on the Rule of Law.

Civil court fees were 
increased on the 9th of March 
this year, the maximum fee for 
issue of proceedings now stands 
at £10,000. Unexpectedly, the 
day after the House of Commons 
adjourned for the summer recess 
the Ministry of Justice announced 
a further consultation, ‘Enhanced 
fees for divorce, possession claims 
and general applications in civil 
proceedings and consultation on 
further fees proposal’

The full consultation can be 
found here:

https://consult.justice.gov.
uk/digital-communications/further-
fees-proposal-consultation

Among the proposals, 
the maximum fee for money 
claims would rise from £10,000 
to £20,000 and fees would be 
payable in the property, tax and 
general regulatory chambers.

The consultation closes on 
the 15 September 2015 and I would 
urge you all to respond even if it is a 
simple paragraph gives your views 
on the concept of pricing justice 
beyond the reach of the majority of 
ordinary people.

The  Courts Minister Shailesh 
Vara in his letter to the Justice 
Select Committee  says,  it will 
‘make the remissions scheme more 
generous’ and ‘in order to protect 
the most vulnerable’ Personal injury 
and clinical negligence claims will 
be excluded from the higher cap.

Those representing patients 
harmed by medical negligence 
will not be leaping for joy at this 
proposed concession. After the 
news in June that the Department of 
Health want a defined limit on legal 
costs in cases where the claims are 
below £100,000, the Department 
of Health (DH) has now let it be 
known that it is considering a cap of 
£250,000.

It was estimated that fixed 
costs at the £100,000 limit would 
impact on approximately 80 % of 
claims. The vast majority of claims 
would be caught by a £250,000 
cap. The arguments on both sides 
are well rehearsed. The DH points 
to cases where the costs claimed 
are greater than the value of the 
claim –Claimant solicitors point out 
that this would not be the case if the 
defendants were willing to make 
early admissions and that there is 
the protection of assessment of 
costs by the courts. In my opinion, 
the only intention can be to reduce 
the number of claims successfully 
brought.

The Law Society is aiming 
to work closely with claimant 
and defendant practitioners and 
specialist groups to fight these 
proposals and meetings are 
scheduled to take place in the 
coming weeks to seek to persuade 
the government to rethink. Please 

contact me if you would like further 
information or if you have cases 
which could be brought to the 
public’s attention to persuade of 
the need for legal protection for 
patients.

Further impact on the ability 
for ordinary people to access court 
can be seen by the proposals 
to close more courts, Hinckley 
Magistrates (which was only 
built in 1998), Corby Magistrates 
and Kettering County Court in 
Northamptonshire are amongst 
those courts listed for closure.

The Law Society has 
produced an interactive map for 
England and Wales on the closures 
which can be found here:
 https://the-law-society.cartodb.
com/viz/06f0bec2-41aa-11e5-bc9a-
0e49835281d6/public_map

Although Mr Vara states that 
95% of citizens will be able to reach 
their required court by car within 
an hour, it ignores the impact on 
those who rely on public transport, 
particularly in rural areas.

The action taken by criminal 
legal aid lawyers is continuing at the 
time of writing but as yet there is no 
sign the Ministry of Justice is willing 
to change its position. It is clear that 
the proposals for a second 8.75% 
fee cut are unworkable and unfair 
but the Ministry of Justice remains 
unmoved. 

The Solicitors Regulation 
Authority (SRA) has published a 
warning notice to criminal solicitors 
engaged in the action. The SRA 
has stated that it is concerned that 
solicitors and firms may not act in 
the best interests of each individual 
client and that, ‘Where you have a 
retainer with a client, whether it is 
pro bono or not, you have a duty to 
act in the client’s best interests and 
to ensure the client is in a position to 
make an informed decision on their 
matter. Whilst it is open to you to 
limit a retainer, it is not clear why to 
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do so would be in the best interests 
of a criminal defendant client.’

I would urge all solicitors to 
keep detailed notes on each file to 
indicate why they believe they have 
acted in the client’s best interests. 
I would also suggest that they 
consider the letter written to the 
practitioner groups to be found here:
http://www.sra.org.uk/cla/#letter

If criminal solicitors do 
find they are in difficulty help and 
assistance can be found from me 
and my colleagues who participate 
in the Solicitors Assistance 
Scheme- details can be found here:
http://www.thesas.org.uk

The regulatory onslaught 
continues, The Legal Services 
Board has produced its vision of 
more regulatory change planned in 
the form of 4 papers on:
• The successes since the Act;
• Options for future change;
• Minor legislative changes to  
 make the system work more  
 efficiently;

• Options for handling clients’  
 money.

to be found here:
http://www.legalservicesboard.org.

uk/news_publications/LSB_news/
PDF/2015/20150727_The_Case_
For_Change_Legislative_Options_
Beyond_The_Legal_Services_
Act_2007.html

The Regulatory Affairs 
Board will be publishing a detailed 
response shortly however in so far 
as issues relating to the rule of law 
are considered, the concentration 
remains on the assumption that 
competition would spur innovation 
and reduce costs. The documents 
do not consider an in depth analysis 
of the proposals for example 
there is no explanation as to why 
external client account holders 
would be able to hold client money 
more cheaply, more safely or what 
benefits there would be for clients.

However those who have 
read the Legal Services Board 
research, ‘Innovation in Legal 
Services’ will be unsurprised by the 
findings and delighted to see that 
in all probabilities they would be 
classed as ‘innovative’

The Key findings are:
Alternative Business Structures 
(ABS) are between 13-15% more 

likely to introduce new legal 
services than other types of 
regulated solicitor firms
over a quarter of all providers have 
introduced a new service in the 
last three years
80% of legal organisations feel 
that they have a culture and 
leadership which is open to new 
ideas
40% of organisations have put in 
place organisational procedures 
to support innovation and the 
development of new ideas
innovation extends service range, 
improves quality and attracts new 
clients
a majority of providers see 
regulation as broadly neutral 
to positive for innovation but 
there are some key areas 
where providers believe 
regulation has a negative 
impact on innovation such 
as client accounts and client 
complaints

The full report can be found 
here:
https://research.legalservicesboard.
org.uk/wp-content/media/
Innovation-Report.pdf

Returning to the Rule of 
Law and Lord Neuberger, who 
said in 2013, ‘Cutting the cost of 
legal aid deprives the very people 
who most need the protection 
of the courts of the ability to get 
legal advice and representation. 
That is true whether one reduces 
the types of claim which qualify 
for legal aid or increases the 
stringency of the requirements 
of eligibility for legal aid. The 
recent changes have done both. 
If a person with a potential claim 
cannot get legal aid, there are two 
possible consequences. The first 
is that the claim is dropped: that is 
a rank denial of justice and a blot 
on the rule of law. The second is 
that the claim is pursued, in which 
case it will be pursued inefficiently, 
and will take up much more of 
the court staffs’ time and of the 
judge’s time in and out of court. 
So that it means greater costs for 
the court system, and delay for 
other litigants.”

I would argue that the 
current proposals in 2015 are just 
that, a rank denial of justice and a 
blot on the rule of law.

•

•
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•

•
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East Midland’s first and 
only dedicated private 
eye surgical centre 
of excellence run by 
University of leicester 
teaching hospital based 
Consultant Eye 
surgeons

The Stoneygate Eye Hospital is recognised by all major health insurance providers.

The SToneygaTe eye hoSPITaL
The Stoneygate Eye Hospital is a modern, purpose-built, private, state of the art eye surgical centre, 

designed to provide a very personal and individual experience.  As a dedicated eye centre, we only focus 
on eye diseases and their treatments.

The Hospital is in the heart of Stoneygate with plenty of dedicated parking facilities. In addition to being 
primarily an eye hospital, it also offers cosmetic eyelid surgery and other associated treatments provided by 

leading and experienced specialists and consultants.

VISIon
To be the Centre of Excellence for Eye Care in the East Midlands providing urgent care, routine clinical care, 

investigations and day care surgical procedures for various eye conditions. 

MISSIon STaTeMenT
To offer a very high quality service at the only dedicated Eye Surgical Centre in the East Midlands for insured patients 

and at affordable prices for self-pay patients. Local teaching hospital eye consultants will be using the most advanced 
equipment in the region to provide clinical investigations and surgical procedures to exceptional standards.

376 London Road,  Stoneygate, Leicester LE2 2PN
www.thestoneygateeyehospital.co.uk

tel: 0116 270 8033
fax: 0116 2709186

your

eye
surgery

specialists

The
Stoneygate
Eye Hospital



For further information please contact: Gregory van Dyk Watson, Managing Director of Isokon Limited. 
Email: gregory@isokon.com or call 020 7482 6555. Alternatively visit www.isokon.com

Isokon was founded by Gregory van Dyk Watson in 1999. The company has invested 44,000 man hours in development of the 
product over the last 15 years. The company is currently the leading supplier of software for Probate and Private Client work. 
Isokon is used by 36% of law firms who do private client work. It is used by more than 2,000 individual users. It is used for the most 
complex estates, as well as basic estates. Isokon is based on an accounting database engine with an integrated Isokon case 
management component.

Probate Case Management 
or Probate Accounts
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When Vijay and ushi 

Sanghani decided to 

run their own business 

in 2008, they thought 

long and hard about the 

area of business they 

wanted to be involved in. Up until then, the 

property market had been steady and provided 

an excellent opportunity to grow a business 

that would support Leicester’s thriving legal 

community. 

Signing up as a part of the national 

PSG franchise network as PSG Leicester in 

the April of 2008, Both Vijay and Ushi were 

not prepared for the devastating effects of 

the recession just weeks after, or the impact 

it would have on the property market and 

therefore their new business.

Bringing about the end of the Home 

Information Pack (HIP) in May 2010, the 

recession hit the property sector hard 

and it was a particularly trying time for 

those involved in providing searches for 

homebuyers. House sales just weren’t 

happening; Vijay and Ushi (PSG Leicester), 

like other businesses in the sector, had to 

streamline and think on their feet to grow their 

offering, continue to provide a service to their 

clients and retain business that had relied on 

the HIPs.

Though it has not all been smooth 

sailing, Ushi and Vijay have not only shown 

resilience when faced with adversity but 

have successfully persevered and recently 

expanded their operation into Coventry, 

extending the local service that national 

company PSG have built their name upon. 

The team are committed to building strong 

and lasting relationships and providing 

local solicitors and conveyancers with a first 

class service. They are totally focussed on 

providing best client experience, so that they 

can tailor the way they deliver their services to 

individual needs and requirements. Vijay and 

Ushi are really proud of their achievements 

and are passionate about making a tangible 

difference to local firms and their clients.

Well known for their ‘complete search 

service’, today the PSG range includes 

innovative new products and services that 

support property professionals throughout 

the conveyancing process and in the training 

requirements of its governing bodies.

As part of this, PSG Leicester and 

Coventry continue to provide training and 

CPD events, looking at a variety of topical 

issues affecting the conveyancing community. 

Featuring expert speakers, these events are 

always popular and well attended. Further CPD 

events are planned in the next few months. 

PSG Leicester and Coventry are also 

proud to support and sponsor Leicestershire 

Law Society and  Warwickshire Law Society 

events and causes, including their respective 

Junior Laywer’s Divisions.

For more information call Ushi on 

0116 254 3035 or email:

ushisanghani@propertysearchgroup.co.uk.

For those that are further afield, the PSG 

local office network provide CPD sessions 

throughout the year at venues up and down 

the country. 

To find your local PSG and see what events 

are happening in your area, visit www.

psgconnect.co.uk/events

ADVERToRIAL

The Local Face of a National Success

LEICESTER 
& CoVEnTRY 
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When considering a property, home buyers don’t usually give the highest priority to drainage 
assets and water pipes.  Hidden below ground and out of sight, it’s really easy to overlook 
their importance.  A property’s value, title and maintenance costs, however, can be directly 
and in some cases, adversely, impacted by issues relating to these assets. 

Geodesys offers the CON29DW for all properties in England and Wales, so we are well aware of the costly oversights that could 
have been identified, had purchasers used a CON29DW search instead of alternative water and drainage searches, commonly 
known as Personal or Regulated Drainage and Water Searches.

Con29DW: setting the standard

The Law Society introduced the CON29DW 

to provide a nationally uniform approach 

to the provision of property-specific water 

and drainage information.  With 23 standard 

questions it is the only drainage and water 

search mentioned by the Law Society in its 

handbook and is supported by a robust and 

underwritten guarantee that protects home 

purchasers and their legal advisor(s).

CON29DW: key benefits

• Unlimited liability on residential property  

 transactions 

• Updated as soon as drainage and water  

 legislation changes

• Regular legislation and product   

 updates keep users up to date with   

 improvements and legislation changes

• Monitored by the Drainage and Water  

 Searches Network alongside The Law  

 Society

• Swift turnaround – Personal Searches  

 can take up to five days longer!

• Drainage and water expertise provided at  

 no  extra cost to investigate issues   

 arising from a CON29DW, both pre- and  

 post-sale 

Should I choose a Con29DW or a Personal 

Search?  

Can your clients afford the cost, time and 

disruption to deal with drainage and water 

issues.  Personal Searches do not tend to 

include answers to all 23 of The Law Society 

questions, and instead offer insurance to 

cover unanswered questions.  As issues 

only tend to come to light once the buyer 

has moved in, the new owner then has all 

the difficulties of dealing with the problem 

retrospectively.

In contrast to other drainage and water 

searches, choosing the CON29DW gives the 

FULL picture.  You have all the facts up-front 

ensuring that transactions can proceed in 

the full knowledge that any risks have been 

properly identified.

What’s the risk?

This recent case study illustrates what can to 

wrong and gives an idea of the costs involved.

Would you want an overflowing septic tank in 

your garden?

A Personal Drainage and Water search 

was ordered in place of a CON29DW and 

this search indicated that the property was 

connected to the public sewer.  In reality, 

there was no sewer connection and sewage 

drained into an old septic tank.  This was 

only discovered when the tank backed up 

causing nasty leakage into the homeowner’s 

garden!  Resolving the issue and connection 

to the public sewer cost the owner around 

£10,000.

At Geodesys we had a similar situation 

where the CON29DW had indicated a 

connection, where none actually existed. The 

home owner had the same issue when waste 

from the septic tank flooded his landscaped 

garden but, in this case, Geodesys arranged 

and paid for connection to the public sewer, 

as well as for removal of the old tank and 

waste.

Call in the Geodesys experts!

At Geodesys, our 

internal experts 

are dedicated to 

producing the most 

accurate picture 

they can for you 

and your clients.  If 

questions regarding 

the location of 

assets are raised 

either during our 

checking process or 

after you receive the search, we do our utmost 

to find out what’s really going on, including 

visits to the property.

Above image: Underground cameras are just one 

example of the equipment we have at our disposal.

Geodesys offers the CON29DW throughout 

England and Wales, turn around 98% of 

CON29DW (Anglian Water area) within 24 

hours and offer in-house training / CPD on 

drainage and water.

Drainage and Water
Are you getting the full picture?  

For more information contact Paul Smith, Geodesys Client Account Executive on 

07764 987259 or paul.smith@geodesys.com  and start getting the full picture!

www.geodesys.com/con29dw
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Protection from discrimination, 

harassment and victimisation 

under the Equality Act 2010 

(EA) applies, inter alia, to 

the characteristic of ‘gender 

reassignment’, specifically, to 

a person who “is proposing 

to undergo, is undergoing 

or has undergone a process 

(or part of a process) for the 

purposes of reassigning the 

person’s sex by changing 

the physiological or other 

attributes of sex”.

The ‘process’ usually 

includes ‘transition’ of 

the gender role, possibly 

supported by medical 

treatment. These changes 

overcome part, or all, of 

the discomfort, described 

as gender dysphoria, 

experienced by individuals 

whose gender identity, i.e., 

their psychological sense of 

being a man or woman, is 

not congruent with their sex 

assigned at birth according 

to their genital appearance.  

The dysphoria arises from 

their dislike of their sex 

characteristics, and their 

inappropriate social status. 

Scientific research indicates 

that gender dysphoria is a 

somatic condition associated 

with prenatal differences in 

brain development. It is not 

a lifestyle choice, nor is it 

a mental illness. Following 

transition, many regard 

themselves simply as men or 

women (of trans history).  

Most people identify 

as men or women (the binary 

model) and experience no 

mismatch between gender 

identity and assigned sex. 

However, at least 1% of the 

population experiences some 

degree of gender variance. 

This includes those who have 

‘non-binary’ identifications 

and are part of a wider gender 

spectrum. Questions remain 

as to what extent the EA 

protects these non-binary 

identities. Current terminology 

covers all gender variant 

identities under umbrella 

terms such as trans, trans*, 

and transgender.

Under the Gender 

Recognition Act 2004 (GRA) 

an individual must be 18 

years old, have a diagnosis of 

gender dysphoria, and have 

lived in the new role for at 

least two years, to qualify for a 

gender recognition certificate 

(GRC). The GRC indicates the 

person’s affirmed gender 

status and automatically 

qualifies those born in the UK 

to a Birth Certificate giving 

the new details. Disclosing 

sensitive information following 

an application for, or receipt 

of, a GRC, is a criminal offence, 

if that information has been 

acquired in an official capacity.

It is estimated that 

100,000 more people will 

seek medical help for their 

condition; so far roughly 

26,000 have done so, but 

the numbers are growing at 

20% per annum. Among those 

who have transitioned, only 

approximately 3,500 have 

obtained GRCs. Obstacles in 

the way of obtaining a GRC 

include the requirement to 

change ‘marriage’ to ‘same-

sex’ marriage, or to Civil 

Partnership or, vice-versa. The 

non-trans partner is required 

to provide written consent. So 

despite supportive legislation, 

trans people are often unable 

to make the changes they 

would welcome. For example, 

in re JK, a trans woman who 

transitioned, after fathering 

a child, applied for leave 

to amend the child’s birth 

certificate to name her as a 

second mother, but the High 

Court refused on the ground  

that the right of the child to 

know his or her true parentage 

prevails.

However, a successful 

challenge was mounted in 

R v Secretary of State for 

Work and Pensions  when 

the High Court ruled that the 

DWP’s policies for retaining 

data capable of identifying 

individuals as transgender are 

discriminatory and in breach 

of privacy rights.

The Right Honourable 

Sir James Munby, President of 

the Family Division recently 

issued guidance in the wake 

of a number of inappropriate 

disclosures that, in family 

proceedings, the exemptions 

to the GRA, allowing disclosure 

of trans status in Court, only 

apply if it is necessary and 

relevant to the issues.

Under SRA Handbook 

Mandatory Principle 9a, 

solicitors must “run your 

business or carry out your 

role in the business in a way 

that encourages equality of 

opportunity and respect for 

diversity.” For clients and 

colleagues, this means using 

correct names, titles and 

pronouns, including during 

telephone calls where trans 

women may still sound male; 

revising documents; ensuring 

invisibility of previous status 

on records, being flexible 

regarding absence for gender-

related treatments, and 

understanding that toilets 

and other facilities may be 

accessed in accordance with 

gender expression, not the 

assigned sex.

The Criminal Justice Act 

2003 provides for a sentence 

enhancement on conviction 

for a crime motivated by 

transphobia, but such crimes 

often go unreported as trans 

individuals are understandably 

nervous about attracting 

publicity by becoming 

involved in Court or Tribunal 

proceedings.

The trans community 

needs legal protection as 

discrimination at work, in 

education, in the provision 

of services, and socially, is 

widespread. Mental health 

suffers and suicide is 

common. Suicide attempts 

are more than 20 times those 

in the general population - a 

recent example being teacher 

Lucy Meadows in 2013 after 

a vilification campaign by 

a certain newspaper.  By 

contrast there has been 

favourable media coverage: 

features on Caitlyn Jenner, 

the trans man bodybuilder 

Aydian Dowling, and news 

that St Catherine’s College, 

Cambridge, has changed its 

dress code for formal dinner to 

“smart dress defined without 

reference to gender identity or 

expression”.

The world is changing 

and progress is in the right 

direction.

Christl Hughes is legal 

consultant for the Gender 

Identity Research & Education 

Society (GIRES) www. gires.

org.uk, a registered charity 

offering information and 

support to trans individuals, 

their families, colleagues and 

service providers.

genDeR ReAssignMent - 
MOVing FOrWArD

EDIToRIAL
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Christl Hughes sits on the Education and Diversity Sub Board and talks about the 
sensitive and highly personal issue of gender reassignment.

Visit midlandsasianlawyers.org/news



This September DX, the national document 
exchange, is celebrating 40 years in business. Four 
decades on from the launch, the organisation has 
spread its wings from the traditional mailrooms of 
law firms, embracing new technology to become 
one of the uK’s leading B2B and B2C logistics and 
parcel distribution providers. 

‘DX, as it is known today, was established in 
the wake of the 1971 postal strike, which paralysed 
the legal profession for seven long weeks. Pauline 
Lyle-Smith had experienced the benefits of a 
document exchange in Australia, and the postal 
strikes drew attention to a demand in London. 
Pauline developed the idea of a London-based 
exchange and she rapidly found a partnership 
with Henry Seymour. On 15th September 1975, the 
DX had just two customers: it and its accountants 
based in a small office off Chancery Lane. On 
17th December that same year, a sole practitioner 
became the first legal professional to embrace the 
system, and the company flourished.  

Pauline Lyle-Smith, founder of DX, 

comments: “As soon as I came to the UK from 
Australia, I realised the legal profession had no 
secure document exchange, and it became my 
dream to establish the DX. I was bowled over by 
how rapidly the legal profession signed up to the 
DX, and how we have since developed.”

DX quickly became the preferred document 
delivery service for the legal sector and soon 
broadened its horizons to all forms of secure 
delivery for both businesses and consumers, 
email encryption for the legal sector and specialist 
courier services such as irregular dimensions 
and weight (IDW) for sectors including retail and 
home furnishing. A true sign of the reliability of 
the company’s security process is shown in the 
fact that DX is the preferred provider of the UK 
Government and Foreign embassies for identity 
documents and visas.

In particular, the service shines amongst 
competitors due its reliability for providing and 
adhering to next day or scheduled delivery of time 
sensitive, mission critical and high value items. 

On the 27th February 2014, DX announced 
its first entry on the AIM stock market and 
with £200.5m became the largest corporate 
fundraising on that market since 2006. The group 
supports 5,500 colleagues and subcontractors 
getting sales of £300m per annum.

Petar Cvetkovic, Chief Executive 
Officer of DX, commented: “The market has 
changed immeasurably since the inception of 
the Document Exchange and it is still a very 
important part of our portfolio of services. 
DX still maintains strong relationships in 
our traditional markets of the legal, financial 
and public sectors whilst targeting key 
growth areas such as retail, health and 
pharmaceuticals all of which is supported by 
our focus on great service to our customers. 
Our mission and promise to our customers is 
‘Delivered Exactly’ which I and the team strive 
for every day. We are now looking towards the 
next 40 years, and the demands of businesses 
and consumers alike.”

DX CeLeBRAtes 
40 YEARS 
At tHe top
After four decades of providing leading mail and courier services, DX looks back at the 
path well trodden and on to pastures new.
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Practice areas

• Child Care

• Children Act

• Ancillary Relief & TOLATA

• Injunctions
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• Civil Law

• Public Access

Northampton Chambers, 10 Spencer Parade, Northampton NN1 5AQ 
Telephone: (01604) 636271 • Fax: (01604) 232931 • Email: clerks@northampton-chambers.co.uk • DX: 12464 Northampton

Northampton Chambers
One of the oldest and most established Barristers’ Chambers in the Midlands
and a regional centre of service excellence in all areas of family law

With A rAnge of highly Skilled BArriSterS our team ethic and 
support structure sets us aside from traditional chambers and we are 
committed to providing standards of excellence in all areas of our business.

We operAte across Northamptonshire, Bedfordshire, Buckinghamshire, 
Oxfordshire, Leicestershire, The West Midlands, London and beyond.

ContACt our professional office team to see how we can help you.
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An Alternative standard? 
Would you rather be sent to prison or have 
your children removed from your care? I do 
not think it would be wrong to suggest that 
a large proportion of parents would prefer 
the former. On that basis, is it just that the 
standard of proof applied when a decision 
is made regarding the removal of children 
from their parents is lower than in criminal 
proceedings? 

This is a question with which I 
have struggled during the pupillage that 
I was lucky enough to complete with 
Northampton Chambers earlier this 
year. Under the supervision of two very 
experienced family law practitioners, Maria 
Savvides and Robert Pettitt, I was frequently 
involved in fact-finding hearings relating 
to non-accidental injuries sustained by 
children whilst in their parents’ care. In 
such cases, a finding that the parents were 
responsible for the injury inevitably resulted 
in the child being removed from their care. 
I battled to comprehend how children were 
being removed based on findings made on 
a lower standard of proof than that applied 
in criminal matters. I began to consider 
whether an alternative standard can and 
should be applied.  

In criminal matters, allegations have 
to be proved beyond reasonable doubt. 
Application of such a standard of proof 

is justified by the fact that the penalties 
applied are generally more severe than 
those imposed in the civil and family courts. 
These courts apply a lower standard of 
proof by which facts have to be proven on 
a balance of probabilities. In the United 
States of America there exists an additional 
standard of proof known as “clear and 
convincing evidence”. This does not involve 
the application of a higher standard of 
proof but requires a higher standard of 
evidence upon which a court can rely to 
make a decision. It is also known as “clear, 
convincing, and satisfactory evidence” and 
is used in cases involving child custody. In 
Australia and New Zealand, the court can 
apply the “balance of probabilities” and 
“beyond reasonable doubt” standards of 
proof with a degree of flexibility, depending 
on the seriousness of the allegations and 
the potential consequences of the finding.

The highest courts in England and 
Wales have considered the question of the 
application of a “heightened” standard of 
proof on a number of occasions. In Re B 
(Children) (Care Proceedings: Standard of 
Proof [2008] UKHL 35, and re-affirmed in Re 
S-B (Children) [2009] UKSC 17, the House 
of Lords made clear that the standard to 
be applied in care cases was the balance 
of probabilities.  Baroness Hale stated 

the following: “Neither the seriousness of 
the allegation nor the seriousness of the 
consequences should make any difference 
to the standard of proof to be applied...” 

The more experience that I have 
gained, the more I have come to understand 
the justification behind the lower standard 
of proof being applied. In the criminal 
jurisdiction it is the defendant’s own liberty 
that is at stake, whilst in family proceedings 
the court is only concerned with the welfare 
of the child. Since it is the child’s welfare 
that is at stake and if it is more likely than 
not that they are at risk from their parents, 
then it is only right that the court must act. 
The application of a higher standard of 
proof in care proceedings would make it 
less likely for children to be removed from 
their parents. Whilst such an approach 
might seem fairer from the parents’ 
perspective, it has to be remembered that 
the family justice system places the child’s 
welfare at the centre of its decision-making 
powers. A justifiable balance between 
the parents’ rights and the protection of 
children is currently struck by application 
of the lower standard. Any “heightening” 
of the standard of proof would disturb this 
balance and inevitably result in unjustified 
harm being suffered by a larger proportion 
of children.
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